NEWS ek (609) 292-0306

Fax: (609) 777-3634

State of New Jersey

m:_—_ Department of Labor
FO Box 110

I_'.z'a\EOH Trenton, New Jersey
nj.gov/labor 08625-0110

Notice of Proposed Amendment

RE:

DIVISION OF EMPLOYER ACCOUNTS
Contributions, Records and Reports
Transfer of Employment Experience

Transfer of Predecessor's Experience in Part
Proposed Amendment: N.J.A.C. 12:16-18.3
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PROPOSALS
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(a)
DIVISION OF EMPLOYER ACCOUNTS

Contributions, Records and Reports
Transfer of Employment Experience
Transfer of Predecessor’s Experience in Part

Proposed Amendment: N.J.A.C. 12:16-18.3

Authorized By: Albert G. Kroll, Commissioner, Department of Labor.

Authority: N.J.S.A. 43:21-1 et seq.

Calendar Reference: See Summary below for explanation of
exception to calendar requirement.

Proposal Number: PRN 2004-229.

A public hearing on the proposed amendments will be held on the
following date at the following location:
Tuesday, June 22, 2004
10:00 A.M. to 12:00 Noon
New Jersey Department of Labor
John Fitch Plaza
13th Floor Auditorium
Trenton, New Jersey 08625-0110
Please call the Office of Regulatory Services (609) 984-3620 if you wish to
be included on the list of speakers.
Submit written comments by August 6, 2004 to:
Frederick S. Cohen, Regulatory Officer
Office of Regulatory Services
New Jersey Department of Labor
13th Floor, Suite G, PO Box 110
Trenton, New Jersey 08625-0110
If you need this document in Braille, large print or audio cassette, contact
the Office of Communications at (609) 292-3221 or NJ Relay (TTY) 1-800-
852-7899,

The agency proposal follows:

Summary

N.J.S.A. 43:21-7(c)(7)(A), (B) and (C) of the New Jersey Unemployment
Compensation Law relate to transfers of an employer’s organization, trade or
business, or assets to a successor in interest, whether by merger,
consolidation, sale, transfer, descent or otherwise. In that regard, the statute
also provides for the transfer of the employment experience (tax contributions
paid, benefits charged, average payroll of the preceding three to five years) of
the predecessor employer to the successor in interest if it is determined by the
Department of Labor that the experience of the predecessor employer with
respect to the organization, trade or business, or assets which has been
transferred may be considered indicative of the future employment experience
of the successor in interest. The experience rating of an employer serves as the
basis for determining the level of contributory taxes (unemployment
insurance and temporary disability insurance) which the employer must remit
to the Department on behalf of its employees. Thus, the lower one’s
experience rating is, the lower the amount of the tax contributions due and,
conversely, the higher the experience rating, the higher the amount of tax
contributions due.

In light of the foregoing, the Department has had to deal with attempts by
certain employers to obtain the lowest contributory tax rate via manipulation
of the experience rating system. This, in turn, results in significant
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underpayment by those employers of contributory taxes. Aside from the
obvious illegality of such conduct, the result thereof is to place the finances of
law-abiding employers at risk since it would be they who would have to
compensate for the financial shortfall to the State’s trust funds. The inequity
of such a result is both manifest and unacceptable and is made even more so
in time of severe budgetary constraints, Therefore, the Department has
determined that Subchapter 18 of N.J.LA.C. 12:16, which deals specifically
with the transfer of employment experience, must be clarified and
strengthened.

In order to achieve that result, N.JJA.C. 12:16-18.3(a)] has been amended
to read that either the predecessor or successor in interest shall report the
transfer and acquisition in part of the employer's organization, trade or
business, or assets within 120 days from the date of acquisition. Previously,
one had to report the transfer and acquisition *. . . and its intention to apply
for a partial transfer of the employer experience” and to do so within *. . . four
calendar months after the date . . .” of acquisition. The proposed amendment
thus removes the conditionality which is implied by the use of “intention to
apply” and makes the requirement to report the transfer and acquisition and to
request a partial transfer of the employment experience mandatory within the
120-day period set forth in the proposed amended rule.

Likewise, N.J.A.C. 12:16-18.3(a)2, which had hitherto provided that both
the predecessor and the successor in interest must complete and file form UC-
47 within “30 days from the date of mailing thereof,” has been amended to
require that the aforementioned form be completed within 120 days of the
date of the acquisition.

In addition to the latter proposed amendments, the Department is proposing
to create three mew subsections to N.J.A.C. 12:16-18.3. The proposed
subsection (c) provides that, as used in this section, the term
“distinguishable” means the portion of the organization, trade or business, or
assets acquired by the successor in interest must be recognizable as distinct
and different from the organization, trade or business, or assets remaining
with the predecessor. The acquired portion must be able to operate as an
employing unit apart from the predecessor, such as an entire operating
division or a sales or production function. The proposed subsection (d)
provides that the term “identifiable” means the part of the organization, trade
or business, or assets acquired by the successor in interest must have
definitive characteristics that separate it from the predecessor and it must be
recognizable by those characteristics as unique and different from the
predecessor. Lastly, the proposed subsection (e) makes clear that a successor
in interest shall not be entitled to a partial transfer of employment experience
and will be assigned the new employer rate ift 1) the predecessor in interest
transfers a portion of its business activity to form a new employing unit while
maintaining ownership or control either directly or indirectly of the new
employing unit, and 2) the portion of the organization, trade or business, or
assets acquired by the successor in interest is not distinguishable and
identifiable from those remaining with the predecessor. In sum, the proposed
amendments to N.J.A.C. 12:16-18.3 will make it less likely that those persons
who attempt to manipulate their contributory tax experience ratings will
succeed in so doing.

Because the Division has provided a 60-day comment period on this notice
of proposal, this notice is exempted from the rulemaking calendar
requirements, pursuant to N.J.A.C. 1:30-3.3(a)5.

Social Impact

The proposed amendments will produce a positive social impact in that
they clarify requirements for partial transfers of employment experience and
insure all employers a tax rate based on the employment experience developed
by that employer. The amendments also clarify previously undefined key
terms related to partial transfers that had enabled an employer to manipulate
tax rates unrelated to employment experience factors as envisioned and
dictated by the statute. The result was a limited number of employers
significantly under-paying unemployment and temporary disability insurance
contributions, and potentially causing tax increases to be borne by the general
employer population. This clarification will improve compliance and
maintain faimess in tax obligations required of all employers under the New
Jersey Unemployment Compensation and Temporary Disability Benefits
Laws.

Economic Impact
The Department believes these amendments will not cause any negative
economic consequences. The positive economic impact, as detailed in the
Social Impact above, will be a reduction in the underpayment of
unemployment and temporary disability contributions, resulting in improved
compliance and tax faimess for all employers. All employers will be paying
contributions based on employment experience factors as set forth in N.J.S.A

(CITE 36 N.J.R. 2581)
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AR21-7 In sddivion, B costs aisociaied with secordkeeping and peicpasing
and produceg geamety peports will remain uschanged

Federal Stundardt Siansmeat
A Federal pundards analysis is oot requied becsuse the propossd
amemdment are nol Bebgec bo any Federal requiremests of standandy

Jobs Impact
The Degurmend Selieves that the proposed amendments are job meutral and
will not rexedl in the proemibon or loss of sy ok,

Agriculfmre laduitry lmpact
Ths propesed emendiseat. will bave oo impact on the sgriculnire industry,

Regulatory Flexibility Analysis

The peeposcd amendments do pot imepose sdditional burdens oo the
requremests, Thim, berefofore, » predecessor or successor inboess was
reqrared B0 reponl the tansfer of the predecessos’s experience witkin four
talendat months afber the date of the sequisiiion. The proposed 1mended e
requires that the peport be made within 120 days from the date of e
icquiation Likewise, it had been roquired that the predecessor o {meress and
the Fuccessor in intenest must bath complets and Sle » foums LC-47 witkin 10
iy fiom the daie of the thisedl The proposed amendmenis would
mesquine hiaa whe limer oo within 120 days from the dste of scquisition. The
proposed amesdments thes impose sew compliance requiremerss on all
businesses i New Jemey mchuding those which are deemed to be srrall
buinesses m definad in the Regulsiory Fleiuliny Act, NJ.5 A 52:14B-16 &
#eq. The reqairaments, 13 noied, have changed the timseframes within which &
eotice of transfer of the experience mting of 8 predecessor in isteren men be
sccompaihed The chazge, howewer, o minimal and will not zsuse basineties
i be bnmibined therchy. The propescd change of timefreme witkin which 1o
eoanplete and e @ wa form UC4T has boen quadropled end thal alould
inire 1o the benefit af afl businesses by alloning them & preater dagree of
temparal flensbility i adhering 1o the raquisite fling sequirements.

Smart Growth Impact

The proposed amendments will sot have an Enpact om the proweh,
cevelopmes of redsvelopment of the Staie’s urbam or subwrban arcas with
episd o existng or proposed land ek, probection of open Hpdde or
transportation. Therefors, the amendmess will ol impac ihe
schievement of mman growth on the implemeniation of the State Developmen
and Redevelopmend Plas,

Full text of the proposal follows (additicas indicated in boldface thin;
deletions indicated in brackess [thus]):

12:18-18.3  Tramsfer of predeceisor's experience i pur

fa) A employer and successor in interest may joinily make
mpplication, on Form UCHT (Jemt Applicaton for Tracsfes of
Employmest Experionce), for transfer of that portion of the employment
expenence reluting 1o that pad of the cegasizstion, trade or business, of
assels acquared by the nxcesor in interest. The employment experience
will be tanaferred if the following conditices are met:

|. Either the predecessor of sutcesior in interest shall report the
fraralzs smd acuisition [and its isteniion o apply Sor 8 partial transfer of
the employment experience] within [four celesdsr months aftcr the date
of] 120 davs frem the daie of acguissiion.

1. Both the ard the successor in istersst must complete
ard file form UC-47 within |30 days from the date of mailing thereal]
120 days From ibe dave of acquisition,

3. (Mo change )

(b} (Mo change)

(e) As used In this section, the term “distinguishable™ means the
portien of the organization, trade or basines, or siseis acquired by
the successor in inierest must be recopnirable as distinct and
different from ithe organication, trede or busines, or asel
remaining with the predecessor. The scquired portion must be able
te operate a5 an employing wnit apart amd distiset from the
predecessar, such s an entire operating division or a severed sales
of production functien,

{d) As mscd in thls section, the torm “ldentifsble™ means the par
of the ergeniration, trade or busisess, or sssels soquined by the
secorsser in interest must bave definitive characteristics that
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separate I8 from the predecesssr and it must be recegnizable by
thése charactariitio: as wnbque and different from the predecessor,

fe) A suceessor kn imterest shall nod be enciiled 15 8 partial
transfer of employment experbonce and will be assigeed the mew
employer rate if:

1. The predecessor In interest transfers & portion of business
netivity to form & new employing uslt while maintainieg ownership
or conirol either directly or indirecily of the new emplaying umit,
and

1 The portion of the srganizstion, trade or business, oF assets
sequired by the successor in interest is mot distinguishsble snd
identifiable frem ihe srgamizatbom, trade er business, or assers
remairing with the predecessor, '
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